Kasheica McKinney
Director of Transit-Oriented Development 
San Francisco Bay Area Rapid Transit District (BART)
2150 Webster St., 9th floor
Oakland, CA 94612

[Date]

Dear Ms. McKinney,

[xxxx] is the developer team that responded to BART’s Request for Proposals (“RFP”) for Transit-Oriented Development for the Fremont Phase 1 TOD (the “Project”). Along with our proposal, per RFP requirements, [xxxx] is providing a $25,000 check (the “Proposal Deposit”) on behalf of our team. If BART’s Board of Directors authorizes staff to enter into an Exclusive Negotiating Agreement (“ENA”) with our team for a two-year term, we understand that, as provided in the RFP, following the Board’s action, the Proposal Deposit will be placed in an account controlled by BART to fund BART’s predevelopment expenditures associated with the Project. 

We, the members of [xxxx], agree that it is in our interests and the interests of the Project to allow BART to start reviewing our preliminary design concept and otherwise advance the Project prior to execution of an ENA.  This letter agreement confirms that [xxxx] acknowledges and agrees that if we are selected by the BART Board to enter into an ENA, BART may, prior to execution of the ENA , begin spending the Proposal Deposit for BART costs directly related to the Project, including BART staff time, direct costs, and outside consultant expense, including outside counsel expenses, to advance the Project, in an amount not to exceed $25,000.

[xxxx] understands and acknowledges that: 1) BART and [xxxx] must still negotiate the terms of an acceptable ENA, and in the event that the parties are unable to reach mutually satisfactory terms for the ENA, BART shall not be obligated to repay to [xxxx] any portion of the Proposal Deposit expended in a manner consistent with this letter, 2) as provided in the RFP, if [xxxx] decides to forego the opportunity to develop the Project and elects to terminate negotiations of an ENA, BART will retain the entirety of the Proposal Deposit as liquidated damages to cover expenses of BART staff time associated with this solicitation, 3) as provided in the RFP, if [xxxx] and BART fail to execute an ENA within 90 days of BART’s Board of Directors approving the selected developer, BART will impose a charge beginning on the 91st day after Board approval at $2,000 per month and increasing by $2,000 for each additional thirty days thereafter that an ENA is not executed; these charges will be deducted from the $25,000 Proposal Deposit, and 4) if BART determines that it will be not be possible to come to an agreement on the terms of the ENA , only the unexpended or uncharged portion of the Proposal Deposit will be returned to us.

Sincerely, 



		
[entity names, and optionally logos]



Acknowledged and agreed by BART:


Kasheica McKinney
Director of Transit-Oriented Development
BART
Date:[DD/MM/YYYY]
