MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (“MOU™) is entered into on this ﬁ day of M”J'\ , 2020, by
and between the San Francisco Bay Area Rapid Transit District (“BART”) and the City of Berkeley

qek

(“City”) to cooperatively pursue transit oriented development (“TOD”) and the implementation of
Assembly Bill 2923 (“AB 2923”) at the Ashby and North Berkeley BART Stations.

RECITALS

A. BART and the City both acknowledge that the region faces a shottage of affordable homes and a

climate crisis that requires a signiticant reduction in vehicle miles traveled; and

B. BART and the City have adopted Disttict- and City-wide policics that prioritize creating

affordable homes and reducing greenhouse gas emissions; and

C. Publicly-owned land at the Ashby and North Berkeler BART stadons provides a rare
opportunity to create more homes, including below-market-rate affordable homes, in a manner

that reduces residents’ reliance on driving; and

D. State law AB 2923 (AB 2923, Stats. 2018, Chp. 1000) requires BART to adopt TOD zoning
standards for BART-owned property surrounding its stations and requires that the City’s local
zoning conform with TOD zoning standards by July 1, 2022; and

E. BART and the City are committed to enabling multiple opportunities for community input and

engagement that inform site master planning and zoning; and
E  The purpose of this agreement is to:

1. Identify a shared vision and priorities for development for BART and the City, and set
forth steps needed to pursue this vision and priorities;

2. Clarify the processes that BART and/or the City will pursue to address the activities and

timelines outlined below in Secdon 11I; and

o2

Provide greater clarity for all parties, including BART, the City, and members of the
public, on the currently-planned steps, timelines, and the Parties’ roles and
responsibilities needed in seeking to commence construction of TOD on BART-owned
property at both the Ashbv and North Berkeley BART Stations.



MUTUAL UNDERSTANDING OF THE PARTIES
Framework for Development at Ashby and North Berkeley BART Stations

A, Gozls and objectives for TOD have been established for Ashby and North Berkeley BART
stations by the City through two scparate processes. Similarly, BART has adopted policies and
performance targets guiding its TOD program as a whole. These documents will inform the
Parties’ respective goals and objectives with regard to TOD at the Ashby Station and North
Berkeley Station.

B.  The Draft Adeline Corridor Specific Plan (published in May 2019) sets forth a vision, policies
and objectives for the Ashby BART Station area. Specifically, Policy 3.7 of the Plan, shown in
Exhibit 1, includes seven objectives relating to affordable housing, public space, development
parameters, public art, pedestrian and bicycle connections, transportaton and demand
management and community engagement. The final adopted plan objectives shall be

incorporated into this exhibit when available.

C. On May 9, 2019, the Berkeley City Council unanimously approved the City’s goals and objectives
for North Berkeley BART development, which are shown in Exhibit 2. The City’s goals focus on

community input, station access, affordability, livability and environmental sustainability.
D. The City of Berkeley’s General Plan Policy LU-32 — Ashby BART Station states:

Encourage affordable housing or mixed-use development including housing on the ais rights
above the Ashby BART station and parking lot west of Adeline Street.

A. Consider a joint City/BART development plan for the Ashby BART site to
encourage and ensure appropriate development design, density, and parking to
accommodate the BART station and transit-oriented development. Development at the
Ashby BART station should include multi-family, transit-oriented housing and
ground-floor commercial space. If feasible, at least 50% of the housing units should be
affordable to low- and very-low-income households. (Ao see Honsing Policy T-18.}

B. Consider revising the zoning for the site to reduce the on-site parking requitements

for new housing above the BART station. (Ao see Transpartation Policy T-16.)

E. In 2016, the BART Board adopted three policies which set overall goals for BART’s
transit-oriented development (TOD) program:

1. A TOD Policy (Exhibit 3), setting the goals of creating complete communities,

advancing sustainable communities, increasing ridesship, captuting the value of transit,



enhancing transportation choice, and increasing 2ffordability with a district-wide
affordability target of 35%.

2. An Affordable Housing Policy, which requires a 20% affordable housing minimum for
its projects, and favors projects with the greatest depth and quantity of affordable
housing (Exhibit 4).

3. A Station Access Policy (Exhibit 5) to guide access practices and investments through
2025. The policy is designed to support the broader livability goals of the Bay Area,
reinforce sustainable communities, increase the share of BART passengers walking and
biking to the stations, and enable riders to get to and from stations safely, comfortably,

affordably, and cost-effectively.

E  Together these documents, as well as further engagement of community stakeholders and
additional collaboration and activities as set forth in this MOU, lay the groundwork for future
development ar the Ashby and North Berkeley BART Stations,



II.  Scope of Agreement

A. This MOU applies to development of the following properties, henceforth known as the “BART

Properties™

Ashby BART Western Parking Lot Bounded by Ashby Ave, Adcline St, and Martin
Luther King Jr Way. Site is owned by BART, with an option to the City to retain the air
rights above 10 feet;

Ashby BART Eastern Parking Lot: Located on the east side of the station, behind the
Ed Roberts campus, which is owned by BART; and

North Berkeley BART Main Parking Lot: Bounded by Sacramento, Delaware, Acton and
Virginia Streets. Site is owned by BART.

B. In order to ensure that development of the BART Properties is, to the extent possible, consistent

with the vision and priorities established by the City and BART, duting the TOD planning

process outlined in this MOU thete will be an opportunity to consider infrastructure

enhancements to other areas that are owned by BART or the City. These may include the

following (henceforth known as “Surrounding Areas™):

1.

North Berkeley BART: auxiliary parking lots owned by BART, and areas owned by the
City that abut the Ohlone Greenway;

Other public infrastructure (e.g., streets, crosswalks, hicycle paths, on-street parking,
stormwater and sewer infrastructure) within a one-mile radius of the BART Properties;

and

Proposed changes to access and circulation at each Station would be identified through
the Station Access Study described in Section IILF of this MOU, as well as through the
development master plan or entitlement process. Any such changes would thetefore be

subject to public review and comment, and to approval by the Parties.



I11. Activities and Timelines

Activities and Timelines — Summary Table

Activity Lead Milestone Date
Parcy
t. Community Advisory | City Establish a Community Initiate December
Process and other Advisory Group to inform site | 2019
COMMUNIty engagement zoning and to facilitate
activities community input on site master
planning and zoning
2. Zoning for Ashby and | City a. Zoning alternatives Compilete by June
North Berkeley BART proposed 2021
Stations b, Draft CEQA document
released
¢. Planning Commission and
community review
d. Planning Commission
approval
e. Council zoning approval
3. BART AB 2923 BART a. Draft Guidance a. February 2020
Guidance Document b. Final Guidance b, July 2020
4. City Affordable City Decision on set-aside of City December 2020
Housing Funding funding for affordable housing | (pending further
to Ashby and North Berkeley definition of zoning
Stations and site capacity)
5. Developer BART Decision on timeline to initiate | July 1, 2020
Solicitation(s) solicitarion of developer(s) {as
part of BART’s 10-Year TOD
Work Plan)
6. Station Access Studies | BART Station Access Studies Timeline dependent

Completed

upon Developer
solicitation(s) for
each station




A. Community Advisory Process and other Community Engagement Activities

1. Pursuant to the Draft Adeline Corridor Specific Plan (Policy 3.7) and the Notth Berkeley
BART Development Goals and Objectives adopted by the City Council on May 9, 2019,
an advisory group consisting of members of the community will be created for the

purposes of providing input:

a. To the City Planning Commission as it considers zoning standards that will be
consistent with the City’s obligations under AB 2923 for the Ashby and North
Berkeley BART station atcas; and

b. To the City and BART as the Parties establish a joint vision and priorities
document (“Joint Vision and Priorities™) that will be incorporated in eventual

Requests for Proposal/Requests for Qualifications for potendal developers of
the BART Properties.

2. The City will be responsible for the selection and zall logistics and funding for the

Community Advisory Process.

3. Contingent on availability of funding, the City will also organize public participation
design charrettes that inform predictable form-based design standards that BART wili
incorporate into guidelines for future development of the BART propertes.

4. BART will support the City’s efforts by participating in meetings, presenting
information, as necessary, and consideting input arising from the Community Advisory
Process as part of its larger community engagement for AB 2923, TOD and station
access studies in the City.

B. Zoning Ashby and North Berkeley BART Stations. As required by AB 2923, the City will
pursue rezoning of developable, BART-owned property within ¥2-mile of the Ashby and North
Berkeley Stations. The City will be responsible for all logistics and funding required for these
rezoning efforts. As the agency responsible for local zoning regulations, the City will work in
good faith with BART to coordinate the City’s rezoning efforts with BART’s development of AB
2923 guidance.

C. BART AB 2923 Guidance. BART and the City understand that AB 2923 requires further
clarification related to height, floor-area-ratio, density, bicycle parking minimums, automobile
parking minimums and maximums. To address these points of clarification, BART will publish a

guidance document offering all affected local jutisdictions information on AB 2923. As the



agency responsible for determining whether local zoning conforms to state law, BART will be

responsible tor all togistics and funding required for the AB 2923 guidance document. The

guidance document will provide guidance on TOD zoning standards for all local jurisdictions as

those jurisdictions seek to comply with their obligations under AB 2923,

D. City Affordable Housing Funding Decision

1.

[83]

The voters of Berkeley recently established three important new sources of funding to
support the creation and preservation of affordable housing, keep vulnerable people
housed, and rehouse the homeless:

a. Measure O provides for issuance of $135 million in bonds to fund capital

cxpenditures tor a variety of types of affordable housing;

b. Measure P established a real estate transfer tax on the most expensive one-third
of real estate sales with a stated intent to rehouse the homeless and fund the

services they need to remain housed; and

c. Measure Ul increased the gross receipts rax on most residential rental properties
with a stated intent to fund affordable housing and protect Berkeley residents

from homelessness.

The above measures establish advisory panels which advise the City Council as it makes
determinations regarding the allocation of these and other affordable housing monies
(such as City Housing Trust Fund resources) and related resources such as public land

and inclusionary units.

The City will sct-aside appropriate funding, including development fees and other
above-mentioned sources, to support deed-restricted affordable housing at a range of
income levels to meet BART and the City’s affordable housing goals at the Ashby and
North Berkeley BART Stations (as referenced in Section 1),

E. Developer Solicitation(s)

1.

Consistent with its standard practice, BART will issue Requests for Qualifications
(“RFQ™), Requests for Proposals (“REFP”) or both to initiate the process of identifying
and recommending potential developers of the BART Properties to the BART Board of
Directors. The committee(s) established to evaluate RFQ/RFP submissions will include

City Representatives and BART staff as well as an independent financial consultant, who



will evaluate the capabilities of each proposer to deliver the project. The criteria used to
select the developer(s) with whom to negotiate will be based on the BART Station
Development Joint Vision and Priorities that will take into account community input as

outlined in Section IILA.

2. For the Ashby BART Western Parking Lot, which is owned by BART with an option to
the City to retain the air rights above 10 feet, and assuming that the City exetcises said
option, the City and BART will enter into a separate agreement detailing how they will

share decision-making authority in the developer solicitation processes.

3. The evaluation committee’s role is to make a recommendation to the BART Board of
Directors regarding the developer(s) with whom BART will negodate for the
development of TOD. The BART Boatd of Directors has the sole discretion and
authority to determine whether, and with whom, BART will enter into an exclusive
negotiating agreement (“ENA”) relating to potential TOD development on the BART
Properties. It is anticipated that, among other things, the ENA will require the developer
to advance the proposed project through the City’s entitlement process, lead or
participate in a community engagement process, fund a Station Access Study for BART
(see below), pay BART an option fee in exchange for exclusive negotiating rights, and
reimburse BART for its expenses, including engineering review, outside legal fees, and

outside consultant expenses.

E  Station Access Study

1. Per the draft policies in the Adeline Corridor Plan, Council-adopted goals and objectives
for development of the Nortth Betkeley BART property, BART’s TOD Policy, and the
requirements of AB 2923, a Station Access Study must be prepared prior to
development of the BART Properties that identfies sustainable access options for both
the Ashby and North Berkeley BART Stations in light of potential changes to the BART
Properties and surrounding areas resulting from TOD. AB 2923 added Section
29010.6(h} to the California Public Utility Code, which requires BART—with respect to
any station where BART commuter parking is reduced as a result of a TOD project on
land where TOD zoning standards apply—to develop and fund an access plan that
maintains station access for at least the number of customers affected by the reduced
number of commuter parking spaces, with specific consideration for customers who live

further than one-half mile from the station.

2. The Station Access Studies will evaluate a range of access options that support BART’s
goals to increase the shate of BART patrons who access the stations via modes other

than the private automobile, and that maximize the potential number of homes



Iv.

(including homes restricted to low, very low, and extremely low-income houscholds) on
site. In exploring alternatives to parking, the Studies will evaluate whether and how to
offer viable, multimodal access to BART for the starion catchment areas, and how to
ensure that TOD and associated improvements result in an overall increase in the
number of people who use the BART Stations. The Studies will identify infrastructure
needs on and near BART’ property to improve zccess for riders using all modes,
including pedestrians, bicyclists, community members with access and functional needs,

shared mobility users, and patrons using public and private transportation.

3. BART will be responsible for all logistics required for the Station Access Studies. BART
will fund these Studies in advance, but may require reimbursement for the Studies from
a developer or developers pursuant to an ENA with said developer(s). Findings from the
Ashby and North Berkeley BART station access studies will be presented to the

community.

Zoning and Solicitation Process; Retention of Decision-making Authority by City and
BART

A. To demonstrate its commitment to advancing development at BART property, and in

consideration for its inclusion as 2 high priority in BART’s 10-year work plan for development,
the City will: 1) complete rezoning of the properties by June 2021, and 2) make a decision by the
end of December 2020 to set-aside funding sufficient to assure BART, in its sole discretion, that
at least 35% of the housing units proposed to be constructed at the BART Properties would be
deed-restricted to low, very low and/or exrremely low affordable housing. The City recognizes
that meeting this level of affordability will require significant local, state, and federal subsidy. The
Planning Commission has a target date of December 2020 to review zoning alternatives as a

show of progress towards completion of zoning by June 2021.

To support the City’s zoning process, BART agrees to provide guidance that will be applicable to
North Berkeley Station and all other stations in the BART system to which AB 2923 applies.
BART will work with the City of Berkeley to explore possible approaches to conformance with
AB 2923 zoning standards in the context of the built form characteristics of a surrounding lower
density neighborhood. The City will consult with BART regarding zoning altcrnatives for the

North Berkeley Station that conform with AB 2923 zoning standards.

It is understood that both BART and the City desire for more work to be completed in support
of zoning, such as site master planning or objective design guidelines. At the time of this MOU,

the City and BART are actively wotking to identify additional resources to accelerate this work.



D. The City and BART will meet in December 2020 to review the City’s efforts undertaken
pursuant to Section I11.B and HI.D, in order to:

L. Determine whether the City has approved a set-aside of sufficient funding to meet the

35% affordable housing minimum for each station as described in Section IV.A;
2. Negotiate possible additional City participation in the solicitation processes; and

3. Agree upon the timing of the developer solicitations for the BART Properties in
December 2020.

E. If the zoning for the Ashby and North Berkeley Stations and the set-aside of City affordable
housing funds occurs after the dates indicated for those actions in the timeline in Section IV. A,
above, BART may re-evaluate the inclusion of these stations in its 10-vear work plan. Likewise, if
BART does not proceed with developer solicitations for the BART Properties as determined in

Section 111D, the City may reallocate affordable housing funding to other projects.

E Notwithstanding any other provision in this MOU, nothing herein shall be construed to limit or
restrict the discretionary decision-making authority of the City or of BART. The Parties
acknowledge that any reference to a project or proposed project in this MOU or in any
document that may be created in connection with this MOU does not constitute a Project or
Project approval by either Party as those terms ate defined in CEQA and discussed in Save Tara
v. City of West Hollywood, 45 Cal. 4th 116 (2008).
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